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ONYX WASTE SERVICES MIDWEST, INC.’S
AMENDED MOTION FOR SUMMARY JUDGMENT; OR IN THE ALTERNATIVE

ITS MOTION TO RECONSIDER THE BOARD’S JULY 22,2004ORDER

RespondentOnyx WasteServicesMidwest, Inc. (“Onyx”), by its undersignedattorneys

and pursuantto 35 Ill. Adm. Code§ 101.516,herebyamendsits August23, 2004 Motion For

Sunm~iaryJudgmentOr In TheAlternativeIts Motion To ReconsiderTheBoard’sJuly 22, 2004

Orderto theIllinois Pollution ControlBoard(“Board”), andin supportthereofstatesasfollows:

Onyx initially filed its Motion on the sameday that two non-participantsin the public

hearingfiled an “Appeal of Siting Approval” (“RevisedPetition”) in this action. The Board

lacked subject-matterjurisdiction over the original Petition in this action, and for the same

reasonslacks jurisdiction over the RevisedPetition. There is no genuineissue as to the

dispositive fact that neither Petitionerparticipatedin the public hearing in this matter, and

Illinois law barsthemfrom challengingtheCity’s decision. TheBoard hasno legalauthorityto

rule on themeritsof the original or the RevisedPetition, andOnyx is entitledto judgmentasa

matteroflaw asto theentireRevisedPetition.
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In thealternative,Onyx movesthe Boardpursuantto 35 Ill. Adm. Code§~101.520and

101.904, to reconsiderand modify its July 22, 2004 Order(“Order”) to strike the extensionit

purportsto give to the Board’s120-daystatutorydecisiondeadline,to strike the permissionit

purportsto give an individual to file a petitionto reviewBatavia’s local sitingapprovalbeyond

the35-daystatutorydeadline,andfor otherreliefassetforthherein.

INTRODUCTION AND BACKGROUND

1. Onyx filed a request(the “Application”) with the City of Batavia(“City”) on

December19, 2003 for local siting approvalto constructa solid wastetransferstationat 766

Hunter Drive, Batavia, Illinois, in accordancewith the Illinois EnvironmentalProtectionAct

(“Act”), 415 ILCS 5/39.2 and the City’s Siting Ordinancefor Pollution Control Facilities,

OrdinanceNo. 02-10(the“Ordinance”). SeeRecklausAffidavit (“Aff.,” Tab A hereto)at¶ 3.

2. The City establisheda Pollution Control FacilityCommittee(“PCF Committee”)

comprisedofsevenCity Council members,whichheldapublic hearing(“Public Hearing”)from

April 12 through16,2004regardingtheApplication. Id. at¶~J3-4.

3. After the public hearingand subsequentpublic commentperiod requiredunder

theAct andtheOrdinance,thePCF Committeerecommendedapprovalof theRequest.Id. at ¶

6. The City Council followed the PCF Committee’s recommendationsand approved the

Application on June 7, 2004. Id. The PCF Committee and City Council eachspecifically

concludedthat Onyx andthe PCFCommitteecompliedwith all applicablerequirementsofboth

theAct andthe Ordinance.Id

4. No “unincorporatedcitizens’ group” or otherentity calling itself “BataviaIllinois

ResidentsOpposedTo Siting Of Waste Transfer Station” participatedin the City’s Public

Hearingon the Application. Id. at ¶~f8, 10. JanisRosauerlikewise did not participatein the

PublicHearing. Id. at ¶~J9-10.
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5. The Petition offered no valid basis for the Board to exercisesubject matter

jurisdiction. TheBoard neverthelessissueda July 22, 2004 Order in which it purportedto (a)

allow two non-participantsin thePublicHearing(“BataviaIllinois ResidentsOpposedTo Siting

Of Waste TransferStation” and Janis Rosauer)leave to file a petition challengingsiting

approval;and(b) allow themto file thepetitionafterthestatutorydeadline.Petitionersfiled the

AmendedPetitiononAugust23, 2004.

ARGUMENT

ONYX IS ENTITLED TO SUMMARY JUDGMENT BECAUSE THE BOARD
LACKS SUBJECT-MATTER JURISDICTION OVER THE REVISED PETITION

6. ThePetitioners’failure to participatein theApril 12-16,2004PublicHearingbars

theBoardfrom exercisingsubject-matterjurisdictionover theAmendedPetitionunder415 ILCS

5/40.1,andOnyx is entitledto summaryjudgment.

Legal Standard

7. A party may move the Board for summaryjudgment at any time after the

opposingpartyhasappeared(oraftertheexpirationoftime within which anypartywasrequired

to appear)for all or anypartoftherelief sought. 35 Iii. Adm. Code§ 101.516. TheBoardmust

entersummaryjudgmentif the record,includingpleadings,depositionsandadmissionson file,

togetherwith anyaffidavits, showsthat thereis no genuineissueof material fact, and that the

movingparty is entitledto judgmentasa matterof law. Id.; seealso Dowdv. Dowd, Ltd. v.

Gleason,181 Ill. 2d 460, 483, 693 N.E.2d358, 370 (1998). In ruling on a motion for summary

judgment,theBoard mustconsiderthepleadings,depositions,andaffidavits strictly againstthe

movant and in favor of the opposingparty, and grant summaryjudgmentwhenthe movant’s

right to it is free arid clear from doubt. Additionally, a partyopposinga motion for summary

judgmentmaynot reston its pleadings,butmust presenta factualbasiswhich would arguably
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entitleit to judgment. Gauthierv. Westfall,266 Ill. App. 3d 213, 219, 639 N.E.2d994, 999 (2d

Dist. 1994);seealso UnitedDisposalofBradley,Inc. v. IEPA, PCB No. 03-235,2004Ill. ENV

LEXIS 337 (Jun. 17, 2004).

8. The Board is a creationof statuteand assuchanypoweror authority it claims

mustbeexpresslystatedin theAct. Granite City Steelv. IPCB, 155 Ill.2d 149, 613 N.E.2d719

(1993);Shepardetal v. IPCB, 272 Ill.App.3d 764, 651 N.E.2d555 (2ndDist. 1995). TheBoard

hasno greaterpowersthanthosethelegislatureconfersuponit. Village ofLombardv. Polilution

ControlBoard, 66 Ill.2d 503, 506, 363 N.E.2d814 (1977). The Board lacks subject-matter

jurisdiction to act outsideof the expressgrantof authority. Ogle CountyBoard v. Pollution

Control Bd., 272 Ill. App. 3d 184, 649 N.E.2d545 (2d Dist. 1995); Businessand Professional

Peoplefor thePublic Interestv. Illinois CommerceComm‘n., 136 Ill. 2d 192, 243, 555 N.E.2d

693 (1989).

9. Section40.1(b)only allows a third party to challengea local sitingdecisionsif it

“participatedin thepublic hearingconductedby the ... governingbody.. .“ 415 ILCS 5/40.1(b).

The Act doesnot confer subject-matterjurisdiction for the Boardto evaluatea petition from a

anyonewho failedto participatein thepublic hearing.415 ILCS 5/40.1(b).

Neither Petitioner Participated In The Public Hearing

10. NeitherPetitionerparticipatedin anyphasethePublicHearing. SeeAff. at ¶~f8,

10. Tn particular,neitherPetitionerfiled an appearancefor the hearing;questionedor cross-

examinedanywitness;or offeredanycommentduring thePublicHearing. Id. Therewas also

no attorneyor otherentity representingeitherPetitionerin anyaspectof thePublicHearing.Id.

ThePublic Hearingtranscriptsconfirm that neither thePetitioners,nor anyentity representing

them,participatedin anyaspectofthePublicHearing.Id. at ¶ 10.
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The RevisedPetition EstablishesThat Janis RosauerLacks Standing

11. The original Petition in this matterdid not evenmentionMs. Rosauer’sname

muchless identify heras a petitioner,andthusthe Board erredwhenit grantedleavefor Ms.

Rosauerto file anAmendedPetition.

12. TheRevisedPetitionpointsto no informationin thepublic recordfor this matter

suggestingthatMs. Rosauerparticipatedin thePublicHearingheld from April 12 throughApril

16, 2004.

13. To thecontrary,the RevisedPetitionclearlyestablishesthat JanisRosauerfailed

to participatein thePublic Hearingbecauseher only involvement was to “submit[J a written

commentafter the closeof the public hearing,” seeRevisedApplication at II.A (emphasis

added). Section39.2 makesit clearthat suchwritten commentsarenot partofthepublic hearing

process,becauseit authorizestheirsubmittalfor up to “30 daysafter the dateof thelast public

hearing,”415 ILCS 5/39.2(c)(emphasisadded). TheclearlanguageoftheAct demonstratesthat

Ms. Rosauerdid not participatein thePubicHearing.

14. Submittinga writtencommentafterthecloseof a public hearingdoesnot confer

standingto challengealocal siting decision.See415 ILCS 5/39.2(c),5/40.1(b). Theonly right

that comeswith submittingsuchcommentsis thatthegoverningbody mustconsiderthemif they

are timely. 415 ILCS 5/39.2(c). The RevisedPetition admits that Ms. Rosauerdid not

participatein the Public Hearing; at most shesubmitteda commentafter the Public Hearing

ended,and asa matterof law shehas failed to allegefactsestablishinga right to challengethe

City’s sitingapproval.

15. The Illinois Legislatureclearly intendedto havelocal siting decisionsproceed

alonga strict but well-defmedtime schedule. TheAct thus includesa detailedseriesof clear,

discretetime limitations for everymajor step in the local siting approvalprocess.For instance
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afteranapplicationis filed the public hearingmaynot beginfor 90 days; it mustbecompleted

within 120 days;anda decisionrenderedwithin 180 days. 415 ILCS 5/39.2. Thetime for any

entity to act in order to preservetheir right to challengethe siting decisionendedonApril 16,

2004, the last day of the Public Hearing; public commentsMs. Rosauersubmittedafter the

PublicHearingcannotcreatestandingto challengetheCity’s decision.

The RevisedPetitionLacksAny Factual BasisTo Establish Standing
For The Batavia Citizens’ Group

16. TheRevisedPetition likewise lacks referenceto anyvalid supportin thepublic

recordto establishthat anentity called “BataviaIllinois ResidentsOpposedTo Siting of Waste

TransferStation”(the“Group”) participatedin thePublicHearing.

17. ThePetitionersseekto makean end-runaroundthis defectby allegingfor thefirst

time in theRevisedPetitionthat certainof its membersparticipatedin thePublicHearing. See

RevisedPetition at II.B. The attempt fails becausethe Petitionershavepointed to nothing

suggestingthat anyGroup memberrepresentedor actedon behalfof the Groupat thePublic

Hearing. In fact, there is nothing in the AmendedPetition demonstratingthat the Group even

existedat the time of the Public Hearing. The AmendedPetition’s attempt to claim that the

Groupcanchallengethe decisionhasno factualsupport in therecordfor this proceeding. See

Aff. at¶~f8-10.

18. Thestandingofanypersonto appealan administrativereviewproceedingsuchas

localsiting approvalmustappearasa factualmatterin therecordmadebeforetheadministrative

body. See,e.g.,Allenderv. ChicagoZoningBd.ofAppeals,63 Ill. App. 3d204,210,381 N.E.2d

4, 8 (1st Dist. 1978). The Act precludesthe introduction beforethe Board of any “new or

additionalevidencein supportof or in oppositionto” the governingbody’sdecision, 415 ILCS

5/40.1(a),anddirectsthe Boardto evaluatea petition “basedexclusivelyon the record”before
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the City. 415 ILCS 5/40.1(b). The AmendedPetition’s allegationsabout the Groupand its

membersis nothingmorethananattemptto boot-strapinformationcompletelyabsentfrom the

record,nearlyfourmonthsafterthePublic Hearingclosedandnearlytwo monthsafter thetime

to challengethe decisionended. SeeAff. at ¶~f8, 10. The Board should thus strike each

referencein theAmendedPetitionto thenatureoftheGroupandits membership.

19. ThePetitioners’attemptto claimthatthemerepresenceofa Groupmemberat the

PublicHearingsomehowconfersstandingto theentireGroup is likewiseunsupportedin Illinois

law andmustfail.

The Board Lacks Subject-Matter Jurisdiction Over The RevisedPetition

20. There is no genuine issue of the material fact that the Petitionersfailed to

participatein thePublicHearing. This failure is a completebar to challengingthe City’s siting

approvalunder415 ILCS 5/40.1(b).

21. TheAct thusdoesnot granttheBoardsubject-matterjurisdictionovertheRevised

Petition.

WHEREFORE,Onyx requeststhe Board to enteranOrdergrantingOnyx’s Motion for

SummaryJudgmentandenteringjudgmenton Onyx’s behalfwith respectto theentireAmended

Petition,andfor suchotherreliefastheBoarddeemsto bereasonableandappropriate.
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IN THE ALTERNATIVE, ONYX REQUESTSTILE BOARD

TO RECONSIDER ITS JULY 22,2004 ORDER

22. In the alternative,OnyxrequeststhattheBoardreconsiderits July 22, 2004Order

andmodif~rit to (a) strikethe Order’sextensionof the 120-daydecisiondeadlineregardingthe

AmendedPetition, (b) strikethe Order’s referencesto JanisRosaueras the “petitioner” in this

action, and (c) strike theOrder’s authorizationfor JanisRosauerto file a petitionin this action

beyondthe35-daystatutorydeadline.

23. A motion for reconsiderationbrings to the Board’s attention “errors in the

[Board’s] applicationofthe law,” amongotherthings. ContinentalCasualtyCo. v. SecurityIns.

Co., 665 N.E.2d374, 377 (1stDist. 1996); seealso Korogluyanv. ChicagoTitle & Trust Co.,

572 N.E.2d1154, 1158 (1st Dist. 1991); CitizensAgainstRegionalLandfill v. CountyBoard of

WhitesideCounty,PCB 93-156, 1993 Ill. ENV LEXIS 235 (111. Pol. Control Bd., March 11,

1993). Tn ruling on a motion for reconsideration,the Boardmay correcterrorsarising from

oversightor omission. 35 Ill. Adm. Code§ 101.904. The Board must also considerfactors

includingnewevidenceto concludethat theBoard’sdecisionwasin error. 35 Ill. Adm. Code§

101.902.

THE BOARD HAS NO AUTHORITY TO UNILATERALLY EXTEND THE
STATUTORY 120-DAYDECISION DEADLINE

24. The Board shouldreviseits Orderand strike theextensionit purportsto give to

the120-daydeadlineit hasto decidechallengesto theCity’s siting approval.

25. The Act requiresthe Boardto renderanydecisionon a challengeto local siting

approvalwithin 120 daysafterthe petitionis filed. 415 ILCS 5/40.1(a),(b). The Act doesnot

granttheBoardauthorityto ignoreorunilaterallyextendthedeadline.

26. The Board’s own regulationsacknowledgethat in accordancewith Act Section

40.1, “only the applicantfor siting may waive the decisiondeadline,” and that unlessthe
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applicantdoesso“the Board will issueits decisionwithin 120 daysafterthe properfiling and

serviceof a petition for review.” 35 Ill. Adm. Code§ 107.504;see, e.g. Alliancefor a Safe

Environmentv. AkronLandCorp., No.PCB80-184,1980 Ill. ENV LEXIS 237 (Oct. 30, 1980)

27. Onyx, the applicantin this matter,hasnot agreedto waive the Board’sdecision

deadlineandthereis no supportin therecordfor an extensionofthe120-daydeadline.

28. TheBoard exceededits statutoryauthoritywhenit agreedto “restart” a 120-day

decisiondeadlineperiodonceanamendedpetitionto reviewtheCity’s siting approvalis filed.

29. The Board should reconsiderits Order and strike the provision purporting to

“restart”the 120-daydecisionperiod.

THE BOARD CANNOT ALLOW A BATAVIA RESIDENT
TO FILE A PETITION AFTER THE STATUTORY RILING DEADLINE

30. TheOrder’smistakenidentificationof“one Bataviaresident,JanisRosauer”asa

Petitionerlacksany supportin therecord,andtheBoardshould strikefrom theOrderboth any

referenceidentifying Ms. Rosauerasthepetitioner,andtheOrder’sallowanceof time for her to

file apetitionbeyondthe35-daytime limit in theAct.

31. The Act requireseligible third-party petitionersto file a challengeto any local

sitingapprovalno later than35 daysaftera final decision. 415 ILCS 5/40.1(b).

32. OnePetitionerclearly identifies itselfas“Batavia, Illinois ResidentsOpposedTo

Siting Of WasteTransferStation” in thePetition. While Ms. Rosauersignedthenoticeoffiling,

shedid not signthe Petitionandhernamedoesnot appearanywherein it. Thereis no support

for a conclusionthat a personwho merely signsa noticeof filing for anunincorporatedgroup

maybedeemedto be a petitionerfor purposesofcleaningup defectsin apetition.

33. Ms. Rosauer,in her individual capacity,did not file any petition to review the

City’s decisionwithin the35-daytime limit. Aff. at¶~f9-10.
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34. BecauseMs. Rosauerdid notparticipatein thePublicHearingheldfrom April 12

through16, 2004sheis barredfrom filing apetitionat any time, andtheBoardlacksjurisdiction

overanypetitionMs. Rosauerfiles in thismatter.

35. Additionally, sinceMs. Rosauerdid not file a petitionwithin 35 daysoftheCity’s

June7, 2004 decision,Section40.1(b)barsher from filing theRevisedPetition on August23.

Section40.1(b)likewise doesnot authorizethe Board to review a petition filed more than 35

daysafterthe decision,and theBoardwill thereforelack subject-matterjurisdiction over any

petitionMs. Rosauerfiles in thefuture.

36. It wasthereforefutile for the Boardto authorizeMs. Rosauerto file a petitionto

reviewtheCity’s siting approval,becausetheBoardcannothavesubject-matterjurisdictionover

it regardlessofwhenit wasfiled.

37. TheBoardshould reconsiderits Orderandstrike anyreferenceto Ms. Rosaueras

the petitioner,andthepermissionit purportsto give Ms. Rosauerto file anuntimelypetitionto

reviewtheCity’s decision.

38. Additionally, thereis nothing in the record or the AmendedPetition as to the

Group’sform, membershipor evenits existenceat the time of the Public Hearing. No newor

additionalevidencein supportofor in oppositiontheCity’s decisionmaybeconsideredatpoint

(415 ILCS 5/40.1(a)),andthe Board should strike all suchallegationsaboutthe Group in the

AmendedPetition.

WHEREFORE,RespondentOnyx WasteServicesMidwest, Inc. respectfullyrequests

that the Board grant Onyx’s Motion For SummaryJudgment,and enterjudgment in Onyx’s

favor asto theentireAmendedPetition. In the alternative,Respondentrespectfullyrequeststhe

Boardto reconsiderits July 22, 2004Orderand(a) strike its purportedextensionofits statutory

120-daydecisiondeadline;(b) strike any referenceidentifying JanisRosauerasthePetitioner;
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(c) strikethepermissionit seeksto give JanisRosauerto file a petitionfollowing expirationof

the35-daydeadlineto challengelocal siting decisions,and dismissthe RevisedPetitionto the

extentit refersto Ms. Rosauerasa Petitioner;and(d) for suchotherreliefastheBoarddeemsto

bereasonableandappropriate.

Respectfullysubmitted,

ONYX WASTE SERVICESMIDWEST,
INC.

By:

GeraldP. Callaghan
PaulA. Duffy
Freeborn& PetersLLP
311 S. WackerDrive
Chicago,IL 60611

Date:September2, 2004

629575

attorneys
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AFFIDAVIT OF RANDY RECKLAUS

1. My nameis RandyRecklaus.I am AssistantCity Administratorof the City of

Batavia(“Batavia” orthe“City”). I havepersonalknowledgeofthematterssetforth herein.

2. In connectionwith my positionasAssistantCity Administrator,I wasinvolvedin

the City’s handling of Onyx WasteServicesMidwest, Inc.’s (“Onyx”) “Application for Local

Siting Approval” (“Application”) seekingapprovalto constructa solid waste transferstation

(“Site”) in Batavia.

3. Onyx filed its Application on December19, 2003. Pursuantto Section6(A) of

the City’s Siting Ordinancefor Pollution ControlFacilities, OrdinanceNo. 02-10,as amended

(“Siting Ordinance”), the Mayor of Batavia appointeda Pollution Control Facility Committee



(“PCF Committee”)to conductapublic hearing(the“Public Hearing”)for theApplication. The

PCFCommitteeconsistedofsevenCity Council members.

4. The PCF Committeeheld the Public Hearing regardingthe Application from

April 12 throughApril 16, 2004.

5. 1 attendedtheentire PublicHearingfrom beginningto endandon eachday from

April 12 throughApril 16, 2004, with the exceptionof a brief 15- to 20-minuteperiodduring

which anindividual namedGregPopovichwascommenting.

6. After the Public Hearing and subsequentpublic commentperiod, the PCF

Committeerecommendedapproval of the Request. The City Council followed the PCF

Committee’s recommendationsand approvedtheApplication with conditionson June7, 2004.

The PCF Committeeand City Council eachspecifically concludedthat Onyx and the PCF

Committeecompliedwith all applicablerequirementsofboth theAct andtheSiting Ordinance.

7. With the exceptionof a portion of the remarksof GregPopovich, I sawand

listenedto eachmemberofthepublicwho madeanystatementduring thePublic Hearing.

8. No individual who participatedin thePublicHearingidentifiedhim-or herselfas r
a memberor representativeofanentitycalled“Batavia,Illinois ResidentsOpposedTo Siting Of

WasteTransferStation.” L

9. No individual who participatedin the Public Hearingidentified herselfasJanis

RosauerorasarepresentativeofJanisRosauer.

10. In connectionwith my preparationof this affidavit, I reviewedthe transcriptof

the Public Hearing. The transcript confirms the fact that no memberor representativeof

“Batavia, Illinois ResidentsOpposedTo Siting Of WasteTransferStation”participatedin the

PublicHearing. Thetranscriptalsoconfirmsthe fact that neitherJanisRosauernoranyperson
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identifying him- or herselfas a representativeof Janis Rosauerparticipatedin the Public

Hearing.

AFFIANT SAYS NOTHING FURTHER.

By:_______
RandyRecklaus,
AssistantCity Administrator

Date:___________

SUBSCRIBEDandSWORNto
beforemethis / ~ dayof August,2004.

(P~ E .*,~ * ~. * P~.TMOFFICIAL SI3AL” ~
~ JEANETTEARMBRUST
~NotaryPubflc,Stateof lIIinois~

L
My Commis~onex~imaO9/O5/O4~

623956
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CERTIFICATE OF SERVICE

The undersignedattorneyherebycertifies that on September2, 2004, he causeda copy of

RespondentONYX WASTE SERVICESMIDWEST, INC.’S AMENDED MOTION FOR

SUMMARY JUDGMENT; OR IN THE ALTERNATIVE ITS MOTION TO

RECONSIDER THE BOARD’S JULY 22 2004ORDER to be deliveredby handdeliveryto:

DorothyM. Gunn
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolph,Suite 11-500
Chicago,IL 60601

andby U.S. Mail, postageprepaid,to

MatthewM. Klein
322 W. Burlington
LaGrange,Illinois 60525


